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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,304 


SAM VOGEL, et al., 


Appellants, 


Vv. 


TENNECO OIL COMPANY, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


QUESTIONS PRESENTED 


I. Whether Appellee breached the contract in question 
by unilaterally seeking State permission to pool natural gas 
production rights beyond the specific limits set out in the 
contract, and by computing royalties on the basis of the 
expanded producing unit. 
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II. Whether abrogation of specific contractural pooling 
limitation by the State spacing and drilling order is unneces- | 
sary and an unconstitutional impairment of contract. 


[This case has not previously been considered by the 
Court.] 


REFERENCE TO RULINGS 


On May 8, 1969, the District Court granted defendant- 
appellee’s motion for summary judgment. Judge Gerhard 
A. Gesell’s ruling is found in the Appendix submitted here- 
with at App. 44. 


STATEMENT OF THE CASE 


Appellants are owners in fee of the mineral rights in cer- 
tain lands. They leased gas and oil rights therein to Appellee. 
The lease contract contains a specific limitation on the 


acreage which can be pooled with Appellants’ land for the 
purposes of establishing a producing unit. Appellee uni- 
laterally sought and secured permission from the State to 
establish a producing unit approximately twice as large. As 
a result, Appellants have sustained substantial losses of 
royalties, since their lands constitute a much smaller per- 
centage of the total area of the producing unit. 


STATEMENT OF FACTS 


Appellants are residents of the State of Texas and owners 
in fee of the mineral rights in certain lands situated in Coal 
County, Oklahoma. Appellee, Tenneco Oil Company 
(“Tenneco”), is a corporation organized under the laws of 
the State of Delaware and transacts business in the District 
of Columbia. Tenneco is the lessee of the oil and gas rights 
to the aforesaid property. Jurisdiction is founded upon the 
local jurisdiction granted the federal courts by the District 
of Columbia Code, § 11-521 (1967). 
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Tenneco, by its agent, appeared at Appellant Sydner 
Vogel’s home in Dallas, Texas in 1961 and offered to buy 
several oil and gas leases at $35.00 per acre. The offer was 
declined (App. 37). 


Thereafter, Tenneco increased its offer to $100 per acre, 
plus certain royalties. Appellants refused to agree unless 
the offer included specific provision that pooling or uniti- 
zation be limited to 40 acres for oil and to 160 acres for 
gas (App. 37). 

On or about June 29, 1971 the contract leasing oil and 
gas rights in Appellants’ land was executed in Dallas, Texas. 
(App. 37) The written agreement was a printed, boilerplate 
form (App. 3-4) supplied by Tenneco. (App. 37) 


Paragraph 5 provided: 


“Lessee may, at any time or from time to time 
while this lease is in force, pool or unitize the leased 
premises, or any part of it, and lessee’s and lessor’s 
rights and interests therein with like rights and inter- 
ests in the same or other lands when in lessee’s judg- 
ment it is necessary or advisable to do so. Such 
pooling may include all oil and gas or may be limited 

_ to one or more such substances and may extend to 
all such production or may be limited to one or more 
horizons or formations. Unitized tracts may not — 
exceed 40 acres for oil and 160 acres for gas, or 
gas in combination with liquid hydrocarbons, plus — 
10% acreage tolerance, except when any govern- 
mental authority prescribes or permits a larger unit 
as a spacing pattern or allocates a producing allow- 
able based in whole or in part on acreage per well, 
any unit may be formed or reformed to embrace 
acreage up to the maximum content so prescribed, 
permitted or allocated; or if the mineral Tights in 
and under the leased premises are now owned in 
separate tracts, a unit may be formed to embrace 
all of the leased premises. Each unit shall be created 
by lessee recording in the County or Counties in 
which the unit is located a written instrument iden- 
tifying the leases, interests and area unitized. If 
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production is found on a unitized tract, the entire 
premises covered by this lease shall be considered 
productive, but each unitized tract shall be a separate 
unit for the payment of oil and gas royalty and such 
royalty shall be divided among the owners of mineral 
rights in the unitized tract in the proportion that 
the mineral interest of each bears to all the mineral 
rights in all of the unit tract regardless of the loca- 
tion of the producing well or wells. The rights con- 
ferred upon lessee by this paragraph may be exercised 
by it only within the period of time permitted by 
the rule against perpetuities. (Emphasis added.) 

On or about October 3, 1962, Tenneco applied to the 
Oklahoma Corporation Commission for permission to unitize 
a 320 acre tract which included Appellants’ lands. (App. 2) 
Permission was granted by Commission Order on February 
25, 1963. (App. 29) Asa result, Appellants’ royalty rights 


were reduced some 40%, from 50/160ths to 29/160ths. (App. 
2). 

On July 5, 1967, Appellants filed this suit. (App. 1) After 
certain jurisdictional questions were resolved (App. 9-19), 
Appellee answered. (App. 20-22) Appellee moved for sum- 
mary judgment (App. 39). Appellants cross-moved for sum- 
mary judggment. (App. 42) On May 14, 1969, the District 
Court granted Appellee’s motion for summary judgment and 
denied Appellant’s cross-motion for summary judgment. 
(App. 43) Notice of Appeal was filed May 15, 1969. 
(App. 46) 
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ARGUMENT 
L 


TENNECO BREACHED THE CONTRACT IN QUESTION BY 
UNILATERALLY APPLYING TO THE OKLAHOMA COR- 
PORATION COMMISSION FOR PERMISSION TO POOL OR 
UNITIZE NATURAL GAS PRODUCTION RIGHTS BEYOND 
THE SPECIFIC LIMITS SET OUT IN THE CONTRACT AND 
BY COMPUTING ROYALTIES DUE APPELLANTS ON THE 
BASIS OF SAID EXPANDED PRODUCING UNIT. 


Mineral exploitation lease contracts are to be strictly 
construed against the lessee-drafter. This is the position of 
the Oklahoma state courts. Anderson v. Talley, 187 P.2d 
206 (Okl. 1947); Magnolia Petroleum Ce. v. Vaughn, 161 
P.2d 762 (Okl. 1945). The courts of Texas, the state where 
the contract was made, agree. Sun Oil Co. v. Whitaker, 412 
S.W.2d 680 (Tex. 1967), aff'd. 424 S.W.2d 216; Newman 
Bros. Drilling Co. v. Standard Oil and Gas Co., 296 $.W.2d 
567 (Tex. 1956), rev. on other grounds 305 S.W.2d 169; 
Hinson v. Noble, 122 $.W.2d 612 (Tex. 1938). 


Even absent application of the foregoing rule of construc- 
tion, it is clear that Tenneco was not entitled to unilaterally 
seek, secure and exercise permission to pool twice as much 
land as was specified by the agreement, and pay royalties 
on the basis of the new pool. 


Appellants’ sworn answer to Interrogatories makes it clear 
that there would have been no agreement unless natural gas 
unitization was limited to 160 acres. (App. 37) That restric- 
tion went to the essence of the bargain, since without it any 
rights would be illusory, because they would be subject to 
massive dilution. 


Paragraph 5 of the agreement which speaks of an excep- 
tion when government authority prescribes or permits a 
larger unit does not alter the result. (App. 4) The only 
rational interpretation of that language is that a larger unit 
is acceptable if unavoidably compelled by government order. 
Otherwise, the specific contractual language “‘Unitized tracts 
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may not exceed 40 acres for oil or 160 acres for gas...” 
is a practical nullity. 

In any event, the language of paragraph 5 relating to an 
exception by virtue of government action is ambiguous. It 
does not specify that an exception arises when the lessee 
unilaterally moves for a government ruling. It thus can be 
read to mean that the exception arises only when the lessor 
joins in an application. It can also mean that the exception 
applies only when the government moves sua sponte or at 
the behest of a third party. And it can.mean that the con- 
tractual unitization limitation will in all events serve as the 
basis for royalties, Such ambiguity must be resolved against 
the lessor. See citations hereinabove. 


“No principle of law is more thoroughly estab- 
lished in Oklahoma, both by statute and the decisions 
of the courts, than that ambiguity in a contract 
should be resolved against the party who drew it. 
Thompson Drilling Co. v. Northern Ordinance, Inc., 
73 F.S. 1 (W.D. Okl. 1947). 


To hold that Tenneco can unilaterally secure an alteration 
of the terms of its agreement is to thwart the clear intention 
of the parties, render the lessor’s rights illusory, ignore the 
specific limiting provision in favor of a general statement 
and interpret ambiguous boilerplate language in favor of the 
drafter. Virtually every cardinal rule of construction must 
be violated to reach the result Tenneco seeks. 


Reliance by the District Court on the decisions in Nisbet 
v, Midwest Oil Corp., 451 P.2d 687 (Okl. 1968) and Sunray 
DX Oil Co. v. Cole, 448 P.2d 840 (Okl. 1968) was incorrect. 
Neither treated the issue of interpretation of an ambiguous 
clause. 


Plaintiff's main claim in Nisbet was that she had been 
defrauded by a lessee’s oral representations that uniti- 
zation would be limited to a specified acreage. Conflict- 
ing testimony on that point was adduced below, and, in 
ruling against her, the court focused on the burden of proof” 
that must be met in fraud cases. 
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Further into its opinion, the court found that spacing 
and drilling orders did not require that royalties be based 
upon the production unit established by the Commission, 
citing Rabon v. Berry, 245 P.2d 440 (Okl. 1952). Ulti- 
mately, it was concluded that there was no indication that 
the regulatory order should not operate to modify the 
size of the producing unit. 


What distinguishes Nisbet from the case at bar is the fact 
that there the parties had deleted the provisions relating to 
government action. So no provision in the contract existed 
which could be interpreted to mean that a Corporation 
Commission order should not be incorporated. Here, para- 
graph 5 deals with government action, and properly con- 
strued, requires that the 160 acre limitation not be abrogated 
by unilateral action. 


A further distinguishing feature is that the question of 
whether the lessee had contracted not to act unilaterally in 
applying for Corporation Commission order was not con- 
sidered. 


Sunray DX Oil, supra, held that a pooling order which 
included the land in question could be pleaded as a defense 
to an action to cancel a lease for non-development. The 
decision turned on the effect of the deletion of a general 
regulatory provision from the printed form. Again, the 
issues presented herein were not resolved. 3 


Additionally, Texas law, rather than the Oklahoma deci- 
sions, should have governed, since Texas was the place of 
the making of the contract. Further, payment of royalties 
would have to be in Texas and thus, the aspect of perform- 
ance now in issue was to be in Texas. 


Granting that none of the citations are on all fours with 
the instant facts, nonetheless, application of Texas law 
would be in accord with District of Columbia conflict of 
law holdings that the law of the place of making governs. 
Maloney v. E.I. DuPont de Nemous & Co., 122 U.S. App. 
268, 352 F.2d 936 (1965), cert. den. 383 U.S. 946; Jack- 
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son v. District of Columbia, 200 A.24 199 (D.C. App. 
1964); Croissant vy, Empire State Realty Co., 29 D.C. App. 
538 (1907); See also, Liverpool & G.W. Steam Co. v. Phenix, 
29 U.S. 397 (1889). 


That the contract related in part to land in Oklahoma 
does not require resort to the law of that state. 


“While the law of the situs governs the creation 
and transfer of interests in land, contractual rights 
and liabilities not a part of the actual transfer of an 
interest in land are determined by the law governing 
the contract, even though the subject matter of the 
contract may be land in another state.” Goodrich 
on Conflict of Laws, Third Edition, $149, p. 458. 


In sum, the holdings relied upon by the District Court 
are neither indistinguishable nor controlling. Rather, settled 
tules of construction require that the contract’s boilerplate 
language be interpreted against the lessee-drafter and in a 
manner consistent with reason, justice and the intention of 
the parties. 


I. 


ABROGATION OF THE SPECIFIC CONTRACTUAL 
LIMITATION ON POOLING FOR THE PURPOSES 
OF DETERMINING ROYALTIES BY A ST. ATE 
SPACING AND DRILLING ORDER CONSTITUTES 
AN UNCONSTITUTIONAL IMPAIRMENT OF AP- 
PELLANTS’ CONTRACT. 


Article I, Section 10 of the United States Constitution 
provides that, “No state .. . shall . . . pass any .. . law 
impairing the obligation of contracts.” While the mandate 
is couched in absolute terms, no doubt exists that questions 
thereunder are to be resolved by application of “The princi- 
ple of harmonizing the constitutional prohibition with the 
necessary residium of State power.” Home Building and 
Loan Association v, Blaisdell, 290 U.S. 398, 435 (1934). 
Interference, therefore, is permissible where only necessary to 
the effective employment of state power. Conversely, unnec- 
ssary impairment offends the Constitution. 
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Abrogation of agreed pooling limitations as the basis for 
royalties in an oil and gas lease is not necessary for a spac- 
ing and drilling order to be effective. This is the clear teach- 
ing of Nisbet v. Midwest Oil Corp., supra and Rabon v. Berry, 
supra. 


“{T]he parties to an oil and gas lease can legally 
contract in such a way that the lessee is bound there- 
under to pay royalties to the lessor on a basis that 
is different from the generally applicable basis pro- 
vided therefore in an order of the Corporation Com- 
mission which establishes spacing and drilling units 
affecting the leased land without impinging upon the 
authority of the commission to make orders estab- 
lishing spacing and drilling units and providing a 
generally applicable basis for the apportionment of 
the production from wells on such units.” Nisbet 
v, Midwest Oil Corp., supra, at 697. 

Since alteration of the specific pooling limitation seriously 
affects Appellants’ contractual rights, and is not necessary 
to achieve the State’s ends, it is forbidden. 


To be effective, a waiver of a specific constitutional 
guarantee must be intentional knowing and unequivocal. 
Johnson v. Zerbst, 304 U.S. 458 (1938); Cipres v. United 
States, 343 F.2d 95 (9th Cir. 1965). Without question, 
none of those requirements could have been met in the case 
at bar. 
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In the 


United States Court of Appeals 
for the 
District oF COLUMBIA CIRCUIT 


No. 23,304 


Sam VOGEL, ET AL., 
Appellants, 


VERSUS 


TENNECO Or, CoMPANY, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF OF APPELLEE 


a em 


BEFERENCE TO AND IDENTIFICATION OF 
THE PARTIES TO THIS APPEAL 

The plaintiffs in the District Court and appellants in 
this appeal are Sam Vogel, a widower, and Snyder Vogel 
and Hilda Vogel, his wife. The defendant and. appellee is 
Tenneco Oil Company, a corporation. In this brief, so as to 
promote clarity, we shall refer to the plaintiffs-appellants 
in the singular, as Vogel, and the defendant-appellee as 
Tenneco. 
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ISSUES PRESENTED FOR REVIEW 

The main brief of Vogel recites that two questions will 

be presented in this appeal. Those questions, when sepa- 

rated into the collateral issues set forth by the arguments 

in the brief, require a response which we have categorized 
into the following propositions: 

Proposition One 
The Law of Oklahoma governs the construction, in- 


terpretation and enforcement of the oil and gas lease 
contract. 


Proposition Two 


The oil and gas lease contract is clear, explicit and 
unambiguous. 


Proposition Three 


Vogel is not entitled to raise the constitutionality of 
Oklahoma Corporation Commission Order No. 51043 in 
this appeal; however, Order No. 51043 does not violate 
Article 1, Section 10 of the United States Constitution. 


Proposition Four 

The law of: Oklahoma is well settled to the effect 
that Tenneco, as lessee, did not violate or breach any 
part of the oil and gas lease; and specifically, paragraph 
.5 thereof; and further, that royalties should be paid to 
lessor, Vogel, on the basis prescribed in Corporation 
Commission Order ‘No. 51043 and paragraph 5 ‘of the 
oil and gas lease. 
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STATEMENT OF THE CASE 


Vogel brought an action against Tenneco for damages 
allegedly resulting from the violation and breach of the ex- 
press provision of a written contract entered into by and 
between Vogel and Tenneco. The written contract was an 
oil and gas lease from Vogel, as lessors, to Tenneco, as les- 
see, covering a 50-acre mineral interest owned by Vogel in 
a 160-acre tract located in Coal County, Oklahoma. Vogel 
contended that Tenneco violated and breached the express 
contractual undertaking prescribed in paragraph 5 of the 
oil and gas lease by filing and supporting an application 
with the Oklahoma Corporation Commission which resulted 
in the issuance of an order by the Commission whereby the 
land leased by Vogel was included in a 320-acre drilling and 
spacing unit. It was alleged that, by virtue of the Vogel in- 
terest in the 160 acres being included in the 320-acre unit, 
the correlative royalty and property rights of Vogel were 
reduced from 3/16ths of 50/160ths to 3/16ths of 58/320ths. 
Vogel demanded damages from Tenneco in an amount equal 
to the difference in royalties computed on a basis of 50/ 
160ths of 3/16ths of production and 58/320ths of 3/16ths of 
production (Complaint, App. 1 and 2). Vogel limited and 
confined the complaint against Tenneco to the alleged vio- 
lation and breach of the express contractual undertaking 
prescribed in paragraph 5 of the oil and gas lease (Com- 
plaint, pars. 6 and 7, App. 2; Tenneco’s Interrogatories 1, 2 
and 3, App. 33 and 34; Vogel’s Answers to Interrogatories 1, 
2 and 3, App. 37). 

For the convenience of the Court and for clarification 
of the basic issue, paragraph 5 of the oil and gas lease, in 
its entirety, is as follows: 
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“Lessee may, at any time or from time to time while 
this lease is in force, pool or unitize the leased prem- 
ises, or any part of it, and lessee’s and lessor’s rights 
and interests therein with like rights and interests in 
the same or other lands when in lessee’s judgment it 
is necessary or advisable to do so. Such pooling may 
include all oil and gas or may be limited to one or more 
such substances and may extend to all such produc- 
tion or may be limited to one or more horizons or for- 
mations. Unitized tracts may not exceed 40 acres for 
oil and 160 acres for gas, or gas in combination with 
liquid hydrocarbons, plus 10% acreage tolerance, ex- 
cept when any governmental authority prescribes or 
permits a larger unit as a spacing pattern or allocates 
a producing allowable based in whole or in part on 
acreage per well, any unit may be formed or reformed 
to embrace acreage up to the maximum content so pre- 
scribed, permitted or allocated; or if the mineral rights 
in and under the leased premises are now owned in 
separate tracts, a unit may be formed to embrace all 
of the leased premises. Each unit shall be created by 
lessee recording in the County or Counties in which 
the unit is located a written instrument identifying the 
leases, interests and area unitized. If production is 
found on a unitized tract, the entire premises covered 
by this lease shall be considered productive, but each 
unitized tract shall be a separate unit for the payment 
of oil and gas royalty and such royalty shall be divided 
among the owners of mineral rights in the unitized 
tract in the proportion that the mineral interest of each 
bears to all the mineral rights in all of the unit tract 
regardless of the location of the producing well or 
wells. The rights conferred upon lessee by this para- 
graph may be exercised by it only within the period of 
time permitted by the rule against perpetuities.” 


Tenneco denied any violation or breach of its express 
contractual undertaking prescribed in the oil and gas lease, 
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and specifically in regard to paragraph 5 thereof. Tenneco 
asserted that the acreage limitations set forth in paragraph 
5 related only to those instances where pooled or unitized 
tracts were created by the unilateral and voluntary act of 
the lessee recording in the County or Counties in which the 
unit is located, a written instrument identifying the leases, 
interests and area unitized. Further, Tenneco asserted that 
paragraph 5 specifically provided that unitized tracts could 
exceed 40 acres for oil or 160 acres for gas when any gov- 
ernmental authority prescribed or permitted a larger unit. 
Tenneco admitted that it had filed and supported the appli- 
cation with the Oklahoma Corporation Commission wherein 
the Commission entered an order creating and establishing 
a 320-acre drilling and spacing unit for the production of 
gas and gas condensate and that the land covered by the 
Vogel lease fell within such unit. Tenneco alleged that para- 
graph 11 of the lease specifically subjected all covenants of 
the lease, both express and implied, to Federal and State 
laws, Executive Orders, Rules and Regulations. Again, for 
convenience and clarification, paragraph 11 of the oil and 
gas lease is as follows: 


“All covenants of this lease, both express and im- 
plied, shall be subject to Federal and State laws, Ex- 
ecutive Orders and Rules and Regulations, and lessee 
shall not suffer forfeiture or be liable in damages if 
performance of such covenants is prevented or changed 
by such laws, orders, rules or regulations. Cessation 
of production or of drilling or of other operations due 
to strikes, acts of God, war, insurrection, failure of 
transportation, unavailability of material or fuel or 
equipment, or other causes beyond lessee’s reasonable 
control, shall excuse non-performance by lessee to the 
extent caused by such events. The primary term of the 
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lease shall be extended by whatever length of time 
lessee is prevented from enjoying its rights and per- 
forming its obligations by any of the causes enumerated 
in this paragraph, payment of delay rentals shall be 
suspended during any such period but shall be paid 
during the extension period, with the first rental fall- 
ing due on the first rental date after the commence- 
ment of the extension period.” 


Tenneco incorporated the drilling and spacing order into its 
answer and alleged that all the rights and obligations of the 
parties, including all express and implied covenants of the 
oil and gas lease, were subject to the Commission Order and 
that the provisions of the order were incorporated into the 
lease by operation of law (Answer, App. 20-22; Order, App. 
29-32). 


Tenneco lodged its Motion for Summary Judgment 
along with a statement of material facts as to which there 
was no genuine issue (App. 39-41). Vogel lodged a Cross- 
Motion for Summary Judgment (App. 42). On May 8, 1969, 
oral agreement was had before the Honorable Gerhard A. 
Gesell, United States District Judge, and judgment was 
granted for Tenneco (App. 44, 45). On May 14, 1969, Order 
granting Tenneco’s Motion for Summary Judgment and 
denying the Cross-Motion of Vogel was signed and entered 
(App. 43). On May 15, 1969, Vogel filed Notice of Appeal 
(App. 46). 
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STATEMENT OF FACTS 


At all times pertinent to this controversy, Vogel owned 
a 50-acre mineral interest in and under the SE/4 of Section 
35, Township 2 North, Range 9 East, Coal County, Okla- 
homa. Vogel also owned an 8-acre mineral interest in and 
under the SW/4 of that same section (par. 3, Complaint, 
App. 1; par. 2, Answer, App. 20). On July 29, 1961, Vogel 
executed an oil and gas lease covering the interest in the 
SE/4 of Section 35. The lease was executed in favor of Bill 
D. Hallett, as lessee (App. 3 and 23). Hallett was the agent 
of Tenneco (App. 1 and 20). The lease was executed in 
Dallas, Texas, the residence of Vogel (App. 1, 20 and 37). 
The lease was executed on a printed lease form presented 
by Hallett and the printed form was amended to provide 
for the payment of a 3/16th royalty in lieu of the 1/8th roy- 
alty (App. 3 and 23). In no other respect was the lease, as 
printed, amended (App. 3, 23 and 41). Vogel agreed to exe- 
cute the lease for a price of $100.00 per acre plus a 1/16th 
overriding royalty in addition to the usual 1/8th royalty cus- 
tomarily provided in oil and gas leases and subject to the 
express provision of a Unitization Agreement not to exceed 
40 acres for oil and 160 acres for gas (Tenneco Interroga- 
tory 8, App. 34); Vogel Answer to Interrogatory 8, App. 37 
and 38). 

On. October 3, 1962, Tenneco filed an application with 
the Oklahoma Corporation Commission in Cause CD No. 
17361, resulting in the issuance of Order No. 510430 on Feb- 
ruary 7, 1963, creating and establishing a 320-acre drilling 
and spacing unit for the production of natural gas and gas 
condensate from the Basal McLish Sand and Oil Creek Sand 
common sources of supply underlying the S/2 of Section 
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35, Township 2 North, Range 9 East, Coal County, Okla- 
homa (App. 2, 21; Order No. 51043, App. 29-32). Among 
other things, Order No. 51043 provided: 


“4, That all royalty interest within such drilling and 
spacing unit shall be communitized and each royalty 
owner within said unit, as to each common source of 
supply, shall participate in the royalty from the well 
drilled thereon in the proportion that the acreage 
owned by him bears to, the total acreage in such unit” 
(App. 32). 


The application of Tenneco was opposed by Vogel at 
the time the application was heard by the Corporation Com- 
mission. Vogel appealed Order No. 51043 to the Oklahoma 
Supreme Court and such order was affirmed by that Court. 
Vogel sought review by the United States Supreme Court 
via Petition for Writ of Certiorari in Case No. 1140, October 


Term, 1964, and certiorari was denied on October 11, 1965 
(Order No. 51043, App. 29-32; Tenneco Interrogatories 10, 
12 and 13, App. 35; Vogel Answers to Interrogatories 10, 12 
and 13, App. 38; Vogel, et al. v. Corporation Commission, et 
al., 399 P.2d 474 (Okla. 1965), cert. den. 86 S.Ct. 33, 382 
U.S. 815). 
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PROPOSITION ONE 


THE LAW OF OKLAHOMA GOVERNS THE CONSTRUC- 
TION, INTERPRETATION AND ENFORCEMENT OF THE 
OIL AND GAS LEASE CONTRACT. 

Vogel asserts that the law of Texas, rather than the 
law of Oklahoma, should have governed in this case for the 
reason that Texas was the place of making the contract and 
that royalties were to be paid in Texas (Vogel Brief, page 
7). It is true that the contract was executed in Texas. It is 
also true that the royalties to be paid were to be paid to 
Vogel in Texas. Were this the sum and. substance of the 
issue at hand, we would agree with the assertion of Vogel. 
However, the facts of the place of execution and payment 
of royalties are-on the extreme periphery of the issue at 
hand. The issue is the amount of royalties which should be 
paid to Vogel. The answer to that question depends upon 
the base or denominator, expressed in acreage content, upon 
which the royalties should be computed, according to the 
contract of the parties. We submit that the answer to the 
question is inextricably interwoven into the fabric of the 
law of Oklahoma—not Texas. 


It must be borne in mind that the amount of royalties 
to.be paid are to be so paid on a percentage of the amount 
of oil or gas produced from the leased premises or lands 
unitized therewith. The land, the exploration, development 
and production operations are in Oklahoma. 

Tt rust also be borne in mind that Oklahoma does not 
recognize the ownership of oil and gas in place, but rather 
embraces the “rule of capture” in respect to these hydro- 
carbons. In Oklahoma, an oil and gas lease is a chattel real, 
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an incorporeal heritament and a profit a pendre which 
grants to the lessee the same rights as those possessed by 
the lessor—only the exclusive right, subject to legislative 
control, to explore by drilling operations, to reduce to pos- 
session, and thus to acquire title to the oil and gas. Mohoma 
Oil Co. v. Ambassador Oil Corp., 474 P.2d 950 (Okla. 1970). 
The rights to explore, develop, produce and allowable pro- 
duction are strictly and rigidly controlled by Oklahoma 
legislative enactments via the Oklahoma Corporation Com- 
mission (we shall hereinafter discuss this aspect in greater 
depth). 


Thus, it may be seen that every essential and signifi- 
cant element relating to the exploration, development and 
production of oil and gas lying in and under the surface of 
Oklahoma land must be performed and accomplished. in 
Oklahoma and in accordance with the laws of Oklahoma, 
as administered by the Oklahoma Corporation Commission. 


Assuming for the purpose of argument, that there be 
a conflict of the law of Oklahoma and Texas in respect to 
the construction, interpretation and enforcement’ ‘of ‘this 
contract, we submit that the performance thereof is in Okla- 
homa and that Oklahoma law should prevail. 


We believe it well settled that where a contract is made 
in one state, but ‘is to be performed in another state, and 
the states are governed by different laws, the law where 
the contract is to be performed will determine the validity, 
nature, obligation and effect of the contract, Wm. J. Lemp 
Brewing.Co. v. Ems Brewing.Co., 164 F.2d 290 (CA. IIL 
1948) cert -den. 68 S.Ct. 747, 333 U.S. 863, 92 L.Ed. 1142; 
Cockburn v. O’Meara, 141 F.2d 779 (C.A. Tex. 1944); Mon- 
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ahan v. New York Life Insurance Co., 26 F.Supp. 859, aff'd 
108 F.2d 841 (D.C. Okla. CA. 10, 1939); McKeon v. R. Ol- 
sen Oil Co. et al., 98 F.Supp. 29 (D.C. Okla. 1951); L. & A. 
Contracting Co. v. Oxley, 261 F.Supp. 469 (D.C. Okla. 1966) ; 
Cowley v. Anderson, 159 F.2d 1 (Okla. C.A. 10, 1947). 


Admitting that some elements of the instant contract 
were in Texas, we submit that under the “grouping of con- 
tracts” or “center of gravity” theory, the law of Oklahoma 
should prevail for the reason that the most significant and 
elemental contacts with the matter in dispute are over- 
whelmingly laid in Oklahoma. Fleet Messenger Service Inc. 
v. Life Ins. Co. of North America, 315 F.2d 593 C.A. 2 N-Y. 
1963); Auten v. Auten, 308 N.Y. 155, 124 NE.2d 99 (1954); 
Kievit v. Loyal Protective Life Ins. Co., 34 N.J. 475, 170 A2d 
22; Atchison, T. & SF. Ry. Co. v. Smith, 38 Okla. 157, 132 
Pac. 494 (1913), citing Liverpool & G. W. Steamship Co. v. 
Phenix, 129 U.S. 397, 9 Sup.Ct. 469, 32 L.Ed. 788. 


We respectfully submit that the contentions herein- 
above expressed are fully sustained by the above authori- 
ties. Without intent to belabor the issue or unduly extend 
the length of this brief, we must also respectfully point out 
that the authorities cited by Vogel at pages 7 and 8 of the 
Vogel Brief simply have no legitimate bearing on this issue, 
and therefore, we see no reason to offer additional comment 
on respect to the cited authorities. 
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PROPOSITION TWO 


THE OIL AND GAS LEASE CONTRACT IS CLEAR, EXPLICIT 
AND UNAMBIGUOUS. 

At page 6 of the Vogel Brief, referring to the oil and 
gas lease, it is stated: 

“In any event, the language of paragraph 5 relating 
to an exception by virtue of government action is am- 
biguous.” 

This is the first intimation, during the entire course of 
these proceedings, that the oil and gas lease, any paragraph 
or any part thereof, is ambiguous. There is no intimation of 
ambiguity in the Complaint of Vogel (App. 1 and 2), the 
Vogel Answers to Interrogatories (App. 37 and 38), or in 
any of the Memoranda of Points and Authorities filed by 
Vogel. In all instances, Vogel relied upon an “express con- 
tractual undertaking” in respect to paragraph 5. The An- 
swer filed by Tenneco alleges “that paragraph 5 of the sub- 
ject oil and gas lease, by its clear, explicit and unambiguous 
language...” (Answer, par. 3, App. 21). If the oral argu- 
ments on the Motions for Summary Judgment are reported 
in full, a transcript thereof will reveal that there was no 
intimation of ambiguity during argument. Therefore, we 
believe that on the issue of ambiguity, Vogel should be 
bound by the rule that issues not raised in the trial court 
will not be considered on appeal. Brown. v. Collins, 132 U.S. 
App. D.C. 133, 402 F.2d 209 (1968); Miller v. Avirom, 127 
U.S.App. D.C. 367, 384 F.2d 319 (1967); Calhoun v. Free- 
man, 114 U.S.App. D.C. 385, 316 F.2d 386 (1963) ; Stouper v. 
Jones, 109 U.S.App. D.C. 106, 284 F'2d 240 (1960); Black 
Crystal Coal Co. v. Garland Coal & Min. Co., 267 F.2d 569 
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(Okla. C.A. 10, 1959); Mtssourt-Kansas-Texas R. Co. v. Cal- 
lison, 383 P.2d 696 (Okla. 1963); Midwest City v. Eckroat, 
387 P.2d 123 (Okla. 1963). 


However, without waiving our right to rely upon the 
above rule, we shall respond to the issue attempted to be 
raised by Vogel. 

The language of a contract is to govern its interpreta- 
tion, if the language is clear and explicit, and does not in- 
volve an absurdity, 15 Okla.St. Ann., §154; First Nat. Bank 
v. Clay, 74 Okla. 112, 177 Pac. 115 (1919). 


When a contract is reduced to writing, the intention of 
the parties is to be ascertained from the writing alone, if 
possible. 15 Okla.St-Ann., §155; Hicks v. Mid-Kansas Oil & 
Gas Co., 182 Okla. 61, 76 P.2d 269 (1938). 


Where a written contract is complete in itself and, 
viewed in its entirety, is unambiguous, its language is the 
only legitimate evidence of what the parties intended and 
the intention of the parties cannot be determined from the 
surrounding circumstances, but must be gathered solely 
from the words used. 15 Okla.St.Ann., §§ 152, 154, 155, 163, 
168; Meeks v. Harmon, 207 Okla. 459, 250 P.2d 203 (1952); 
Surety Royalty Company v. Sullivan, 275 P.2d 259 (Okla. 
1954) ; Carlisle v. United Producing Company, Inc., 278 F.2d 
893 (Okla., CA. 10, 1960) ; Frankfort Oil Co. v. Snakard, 279 
F.2d 436 (Okla., CA. 10, 1964), cert. den. 81 S.Ct. 283, 364 
U.S. 920, 5 L-Ed.2d 259. 


The execution of a contract in writing, whether the law 
requires it to be written or not, supersedes all oral negotia- 
tions concerning its matter, which preceded or accompanied 
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the execution of the instrument. 15 Okla.St.Ann., §137; For 
Petroleum Company v. Booker, 123 Okla. 276, 253 Pac. 33 
(1926); Kidd v. Karns, 181 Okla. 17, 72 P.2d 391 (1937). 


In ascertaining the intention of the parties to a written 
contract, thé whole instrument should be read together, 
giving the words and terms thereof ordinary and accepted 
use and meaning and, if possible, every part should be made 
effective, each clause helping to interpret the others. 15 
Okla.St-Ann., §§ 155, 157; Continental Supply Co. v. Levy, 
121 Okla. 132, 247 Pac. 967 (1926); Frankfort Oil Co. v. 
Snakard, supra. 


Vogel contends that paragraph 5, relating to an excep- 
tion of the 40-160-acre limitation by virtue of government 
action is ambiguous in that it does not specify that an ex- 
ception arises when the lessee unilaterally moves for a gov- 
ernment ruling and then proceeds to set forth the Vogel 
idea of what the language could mean (Vogel Brief, page 
6). Assuming, but certainly not admitting, that Vogel might 
have had a different understanding than Tenneco as to what 
that language meant, we submit that the understanding of 
the parties will not override the plain and unambiguous 
language which is incorporated into the contract, be it 
“boilerplate” or any other form of integration. 15 Okla.St. 
Ann., §155, Hicks v. Mid-Kansas Oil & Gas Co., supra; Na- 
tional Products Co. v. Magnolia Petroleum Co., 175 Okla. 
596, 53 P.2d 669 (1936); Inman Mfg. Co. v. American Cereal 
Co., 133 Iowa 71, 110 N.W. 289 (1904); Dorsey v. Clements, 
202 Ga: 820, 44 S.E.2d 783 (1947). 


The mere fact that, at the time of suit, the parties do 
not agree upon the proper construction of their unambigu- 


= 


ous language does not make it ambiguous. Needles v. Kan- 
sas City, 371 S.W.2d 300 (Mo. 1963). Assuming that the evi- 
dence of Vogel concerning the oral negotiations which pre- 
ceded or accompanied the signing of the lease would be ad- 
missible, there is nothing in the record to indicate that 
Vogel had any different understanding of the meaning of 
the language in paragraph 5 than did Tenneco. Vogel states, 
at page 3 of the brief, that: “Appellant refused to agree un- 
less the offer included specific provision that pooling or 
unitization be limited to 40 acres for oil and to 160 acres 
for gas (App. 37).” An examination of Vogel’s Answer to 
Interrogatory 8 (App. 37) will reveal that the actual evi- 
dence in that regard was: 
“Plaintiff Snyder Vogel accepted said offer subject 
to the express provision of agreement to a Unitization 
Agreement not to exceed 40 acres for oil and 160 acres 


for gas; and also subject to the consent and acceptance 
of plaintiff Sam Vogel” (Vogel’s capitalization—our 
emphasis). 


There was a Unitization Agreement, not to exceed 40 acres 
for oil and 160 acres for gas, which was in this lease. Vogel 
agreed to it and signed the lease before a Notary Public. 
The only amendment to the oil and gas lease that was made 
by the parties was to raise the royalty from 1/8th to 3/16ths, 
as per the oral agreement of the parties. As we see it, the 
language of the last rhetorical paragraph of Answer 8 (App. 
37 and 38) has no pertinent bearing on the issue at hand 
because it is obvious that the lease executed by Vogel in 
the instant case was executed on one of the lease forms 
with the 40-acre unit for oil and 160-acre unit for gas pro- 
visions. One or more of the four other leases executed at 
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the same time by Vogel must have been that on those hav- 
ing no such provision incorporated in the printed form. 


The ambiguity which Vogel would attempt to create 
is in the provision whereby unitized tracts may not exceed 
40 acres for oil and 160 acres for gas . . . “except when any 
governmental authority prescribes or permits a larger unit 
as a spacing pattern or allocates a producing allowable 
based in whole or in part on acreage per well, any unit may 
be formed or reformed to embrace acreage up to the mazi- 
mum. content so prescribed, permitted or allowed ... .” 
(Emphasis ours.) 

Vogel would create ambiguity where none exists by 
attempting to confuse and disregard the very real distinc- 
tion between the limited voluntary portion of the pooling 
or unitization clause, and the exception to the voluntary 
agreement and limitation when any governmental authority 
prescribes or permits a larger unit. We shall explore this 
important aspect in greater depth under Proposition Four 
of this brief. In such exploration we shall answer each 
proposition as to what Vogel contends the “exception 
clause” could mean as set forth at page 6 of the Vogel Brief. 


We submit that there is no ambiguity in the lease, and 
specifically in paragraph 5 thereof, and the fact that the 
parties have interpreted the language thereof so as to reach 
opposite conclusions does not in and of itself render the con- 
tract ambiguous. Needles v. Kansas City, supra; Frankfort 
Oil Co. v. Snakard, supra; Phillips Petroleum Co. v. Harnly, 
348 S.W.2d 856 (Tex.Civ-App. 1961); Mayer v. Walker, 276 
F.2d 681 (Okla. C.A. 10, 1964). 
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Contracts are subject to construction only when am- 
biguous, and ambiguity in a contract cannot be created by 
‘the mere assertion of a party to it. The rules of contract 
construction should not be permitted to create ambiguity 
where none exists or to change or limit the plain meaning 
of a simple agreement. Elbow Lake Co-op Grain Co. v. Com- 
modity Credit Corp., 251 F.2d 633 (C-A, Minn. 1964). 


The meaning of paragraph 5 must, along with all the 
words and terms of the entire contract, be determined as a 
matter of law with the words and terms given their ordi- 
nary and accepted meaning. 15 Okla.StAnn. §§ 155, 157; 
Continental Supply Co. v. Levy, supra; Frankfort Oil Co. v. 
Snakard, supra; Lewis v. East Texas Finance Co., 136 Tex. 
149, 146 S.W.2d 977 (1941); Tower Contracting Co. v. Flores, 
157 Tex. 297, 302 S.W.2d 396 (1957). 


We therefore respectfully submit that the oil and gas 
lease contract involved herein is clear, explicit and unam- 
biguous and that the judicial function of this Court is to 
effectuate the purpose thereof and enforce the same as it is 
written. Great Western Oil & Gas Co., et al. v. Mitchell, 
et al., 326 P.2d 794 (Okla. 1958); Rist.v. Westhoma Oil Co., 
385 P.2d 791 (Okla. 1963). 
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PROPOSITION THREE 


VOGEL IS NOT ENTITLED TO RAISE THE CONSTITUTION. 
ALITY OF OKLAHOMA CORPORATION COMMISSION OR- 
DER NO. 51043 IN THIS APPEAL; HOWEVER, ORDER NO. 
51043 DOES NOT VIOLATE ARTICLE ONE, SECTION TEN, 
UNITED STATES CONSTITUTION. 

Argument II, commencing at page 8 of the Vogel Brief, 
attacks Oklahoma Corporation Commission Order No. 51043 
(App. 29-36) as being violative of Article I, Section 10 of 
the United States Constitution because the order purport- 
edly impairs the obligation of contracts. 


We respectfully submit that this Court should refuse 
to entertain any consideration of the constitutional issue at- 
tempted to be raised under this argument for any one of 
three reasons: 


First, the record compiled in the trial court is abso- 
lutely void in respect to any constitutional issue. At all 
times, in the trial court, the issue raised by Vogel was the 
breach of express contractual undertaking by Tenneco. We 
appreciate the proper state of the law to the effect that, not- 
withstanding a failure to raise the issue of constitutionality 
in the trial court, there are instances where a constitutional 
issue may be considered for the first time on appeal. For 
example, where the constitutional issue raised for the first 
time on appeal goes to the very basic element of jurisdic- 
tion, then such issue may be considered. However, neither 
in the Vogel Brief, nor elsewhere, do we find any authority 
which we believe would justify invocation of any exception 
to the well-established rule that an issue, constitutional or 
otherwise, must be first raised in the trial court in order to 
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be entitled to consideration on appeal. Keyes v. Madsen, 179 
F.2d 40, 86 U.S. App. D.C. 24, cert den., 70 S.Ct. 628, 339 
US. 928, 94 L.Ed. 1349 (1950); Head v. New Mexico Bd. of 
Examiners in Optometry, 83 S.Ct. 1759, 374 U.S. 424, 10 
L.Ed.2d 983 (U.S. NM. 1963); Morgano v. Pilloid, 299 F.2d 
217 (C.A. Ill. 1962), cert. den. 82 S.Ct. 1564, 370 U.S. 294, 
8 LEd.2d 505; Cow v. City of Freeman, 321 F 2d 887 (CA. 
Mo. 1963); Williamson v. Weyerhauser Timber Company, 
221 F.2d 5 (C.A. 9, 1955); Simons v. Brashears Transfer & 
Storage, 344 P.2d 1107 (Okla. 1959); Birmingham Fire In- 
surance Co. v. Bond, 301 P.2d 361 (Okla. 1956). 


Second, we believe that the doctrine of res judicata or 
collateral estoppel by judgment should be invoked in re- 
spect to the constitutional issue attempted to be raised 
herein. 


In this case Vogel would attack Order No. 51043 as 
being violative of Article I, Section 10 of the United States 
Constitution. Vogel appealed Order No. 51043 to the Okla- 
homa Supreme Court and, in that appeal, claimed that by 
virtue of such order, there was a taking of Vogel’s property 
in violation of Sections 23 and 24 of Article 2 of the Consti- 
tution of Oklahoma and in violation of the 14th Amendment 
to the Constitution of the United States. The Supreme Court 
of Oklahoma denied the constitutional arguments of Vogel 
and affirmed Order No. 51043 on February 9, 1965. Vogel 
then sought review by the United States Supreme Court 
by Petition for Writ of Certiorari in Case No. 1140, Oct. 
Term, 1964. In seeking certiorari because of alleged viola- 
tion of constitutional rights, Vogel alleged that Order No. 
51043 caused the identical damages as are alleged in the 
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Complaint filed in this case. We quote directly from page 8 
of the Petition filed with the United States Supreme Court: 


“Tf the drilling and spacing unit established by the 
Oklahoma Corporation Commission had been confined 
to the 160 acres of the SE/4 of the said Section 35, the 
mineral ownership of the petitioners would amount to 
50/160th. The establishment by the Commission of a 
320 acre unit materially destroys the correlative rights 
and property rights of petitioners in that it reduces 
their mineral ownership to 58/320ths, or 29/160th, of 
the total 1/8th production, a reduction in their cor- 
relative rights of approximately 40%, which can 
amount to a substantial sum of money in view of the 
productive history of income from the McLish and Oil 
Creek formations in the State of Oklahoma. Petitioners 
expressly challenged the order of the Oklahoma Cor- 
poration Commission in their petition in error to the 
Supreme Court of Oklahoma on the ground that said 
order denied them the rights guaranteed by Amend- 
ment XIV to the Constitution of the United States, and 
that said order consituted a taking of their property in 
violation of the provisions of Sections 23 and 24 of Arti- 
cle II of the Constitution of the State of Oklahoma.” 


In the Supreme Court of Oklahoma and in the United 
States Supreme Court, Vogel claimed that Order No. 51043 
denied rights guaranteed by the Fourteenth Amendment, 
thus specifically and directly questioning the constitutional- 
ity of the order and claiming a loss and damage identical to 
that claimed herein. In the case at hand Vogel alleged, in 
the trial court, only that Tenneco violated its express con- 
tractual undertaking by filing for and procuring the order. 
Now, on appeal, Vogel would assert not only the alleged 
violation of Tenneco but also, would assert that the same 
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damage occurred by virtue of the State of Oklahoma issu- 
ing Order No. 51043, in violation of the contractual rights 
protected under Article I, Section 10 of the United States 
Constitution. We believe that a “day in court” was had by 
Vogel in respect to any constitutional issue which might be 
raised concerning Order No. 51043 when Vogel presented 
the constitutional question to the Oklahoma Supreme Court 
and the United States Supreme Court. Certiorari was de- 
nied by the Court on October 11, 1965 (No. 117, Oct. Term, 
1965, 86 S.Ct. 33, 382 U.S. 815, 15 LEd.2d 62). 


We submit that Vogel is now precluded to re-litigate 
the constitutionality of Order No. 51043 in this case. Part- 
mar Corp. v. Paramount Theatres Corp., 347 U.S. 89, 74 
S.Ct. 414, 98 L.Ed. 532; Lewis v. Aubrey, 404 P.2d 1005 
(Okla. 1965). 


Third, the attack on Order No. 51043 is a collateral at- 
tack that is specifically prohibited under 52 Okla.St-Ann., 
§111, which is as follows: 


“No collateral attack shall be allowed upon orders, 
rules and regulations of the Commission made here- 
under, but the sole method of reviewing such orders 
and inquiring into and determining their validity, just- 
ness, reasonableness or correctness shall be by appeal 
from such orders, rules or regulations to the Supreme 
Court. On appeal every such order, rule or regulation 
shall be regarded as prima facie, valid, reasonable and 
just. No court of this State except the Supreme Court, 
and it only on appeal, as herein provided, shall have 
jurisdiction to review, reverse, annul, modify or correct 
any order, rule, or regulation of the Commission within 
the general scope of its authority herein or to enjoin, 
restrain or suspend execution or operation thereof, 
provided that writs of mandamus and prohibition shall 
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lie from the Supreme Court to the Commission in all 
cases where such writs, respectively, would under like 
circumstances lie to any inferior court or officer.” 


This case comes to this Court from the trial court, sitting 
not as a Federal Court, wherein federal jurisdiction was 
established, but rather, Sitting as a local or state court 
(Opinion, John J. Sirica, United States District Judge, App. 
9-15). This being the case, the statutory prohibition against 
collateral attack of Commision Order No. 51043 should for- 
bid consideration of the question. 


Again, as with the proposition relating to ambiguity of 
the contract, we do not intend to waive our objection to the 
consideration of the issue attempted to be raised by Vogel 
under Argument IT. However, even should the issue have 
been available, if properly and timely raised in this case, 


the law has long since been settled against the argument 
propounded by Vogel. 


Order No. 51043 was issued by the Oklahoma Corpo- 
ration Commission under the authority conferred upon it 
through the Oklahoma Constitution and various legislative 
enactments. Oklahoma Constitution, Article IX, Sections 15 
through 35; 52 Okla.St.Ann. §§ 86.2, 86.3, 86.4 and 87.1. The 
specific authority for Order No. 51043, comes under 52 
Okla.St.Ann. § 87.1, commonly known as the “Well Spacing 
Act,” which act is reproduced in its entirety and incorpo- 
rated in this brief as an addedum. The Well Spacing Act 
was originally enacted in 1935 and, though amended from 
time to time, today retains its basic conservation concept. 
Briefly, the act was, and is, designed to prevent physical 
and economic waste, to insure the greatest possible recov- 
ery of the hydrocarbons from the common source of supply 
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and to protect the correlative rights of all parties owning 
or having rights or interests in the common source of sup- 
ply. Under the common law there were no restrictions on 
the drilling of oil and gas wells. Spurred on by the law of 
capture, operators endeavored to “git there fustest with 
the mostest” wells. Whether the desire was to capture a 
neighbor’s oil or only to protect property lines, the result 
was great waste and the economic loss that always follows 
the drilling of unnecessary wells. Tt was seen very early 
that orderly development and true conservation demanded, 
as a minimum, the proper spacing of wells. As a result, 
some nineteen states have enacted conservation laws pro- 
viding for compulsory unitization of a pool or portion 
thereof. (Myers, The Law of Pooling and Unitization, Vol- 
untary-Compulsory, 2nd Ed., §§ 1.01 and 8.02.) 


The constitutional validity of the several states to en- 
act legislation to regulate and control the drilling for and 
production of oil and gas from private lands was established 
as early as 1900 in Ohio Oil Co. v. Indiana, 177 U.S. 190, 20 
S.Ct. 576, 44 L.Ed. 729, and that regulatory function, as the 
proper exercise of the police power of the sovereign, has 
been consistently embraced up to the present date. 


The matter was settled at an early date in Oklahoma 
in the case of Patterson Vv. Stanolind Oil & Gas Company, 
182 Okla. 155, 77 P.2d 83 (1938), appeal dismissed 59 S.Ct. 
259, 305 U.S. 376, 83 L.Ed. 231. Because of the import of 
that case to the total question involved in this appeal, we 
deem it proper to explore the Patterson case in some depth. 


After the discovery of oil on a tract of land in Lincoln 
County, Oklahoma, a drilling and spacing unit was formed 
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which forced the sharing of oil with another tract. The unit 
was created and established by order of the Corporation 
Commission under the “Well Spacing Act.” Patterson 
owned an interest in the tract where the well was located. 
He sued to recover 100 per cent of the royalty claiming 
that it was a violation of his lease contract and other consti- 
tutional rights to require him to share with the royalty 
owner under the other separate tract. The Supreme Court 
of Oklahoma fully settled the question of the right of the 
Commission, in the exercise of its power to prevent waste 
and in derogation of contractual rights, to establish drilling 
and spacing units for the development of a common source 
of supply and to require all royalty owners in the unit to 
share on a pro rata basis, according to their respective in- 
terests in the unit. In holding that. private agreements and 
private contracts were subject to the exercise of the police 


power, that Patterson’s contract rights were not impaired 
and that the purpose of spacing was to prevent waste, the 
Supreme Court of Oklahoma, in the first syllabus of the 
Patterson case, said: 


“The police power of the state includes the protec- 
tion of correlative rights of owners in a common source 
of oil and gas supply and this power may be exercised 
by regulating the drilliig of wells into said common 
source of supply and distributing the production 
thereof among the owners of mineral rights in land 
overlying said common source of supply as provided 
by chapter 59, article 1, S.L. 1935, 52 Okl. St. Ann. §§ 
85-87, 136-138, without violating either sections 7, 15, 
or 23 or article 2 of the Oklahoma Constitution or Sec- 
tion 10, article 1, and section 1 of the Fourteenth 
Amendment to the United States Constitution.” 
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In respect to the several constitutional questions raised 
by Patterson, the Court held: 


(1) The police power of the state includes the pro- 
tecting correlative rights of owners in a common 
source of supply of oil and gas, and may be lawfully 
exercised by regulating the drilling of wells into such 
common source of supply and distributing the pro- 
duction thereof among the owners of mineral rights in 
land outlying the common source of supply. 

(2) Such action, as provided by the well spacing 
law, does not violate provisions of either the state or 
Federal Constitution prohibiting the taking of prop- 
erty without just compensation or without due process 
of law. 


(3) Such action as provided by the well spacing law 
does not violate provisions of the state or Federal 
Constitution forbidding the impairment of contract 


obligations. 

(4) Said Act does not violate the constitutional pro- 
vision providing uniform operation of laws. 

(5) The legislature may delegate to administrative 
agencies the power to prescribe details connected with 
the administration and enforcement of the law. 

(6) The Act does not violate the constitutional pro- 
hibition against the delegation of legislative authority. 

(7) The Act is not invalid because of indefiniteness 
and uncertainty. 


Patterson has been followed with consistency. Ander- 
son V. Ellison, 285 F.2d 484 (Okla. C.A. 10, 1960); Wood Oil 
Co. v. Corporation Commission, 205 Okla. 537, 239 P.2d 
1023 (1950); Anderson v. Corporation Commission, 327 P.2d 
699 (1958), appeal dismissed 79 S.Ct. 536, 358 U.S. 642, 3 
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L.Ed.2d 567. In 1965, the Oklahoma Supreme Court reiter- 
ated the law laid down in Patterson in the case of Okla- 
homa Natural Gas Company v. Long, 406 P.2d 499 (1965). 


In the instant case, Order No. 51043 provided that all 
royalty interest within the 320-acre drilling and spacing 
unit be communitized and each royalty owner within the 
unit shall participate in the royalty from the well drilled 
therefrom in the proportion that the acreage owned by the 
royalty owner bears to the total acreage in such unit. This 
provision is in exact and specific compliance with the Well 
Spacing Act as set forth in the last paragraph of 52 Okla. 
St.Ann. § 87.1(d). Also, for all practical purposes, this is the 
same language as that used in paragraph 5 of the Vogel oil 
and gas lease. However, assuming for the purpose of argu- 
ment that the Vogel oil and gas lease did contain some pro- 
vision which might be construed to be in conflict with Order 
No. 51043 (and the statute), we submit that Vogel cannot 
complain that the order was violative of Article 1, Section 
10 of the United States Constitution for the reason that Vo- 
gel’s contractual rights and private interests must yield to 
the police power of the State of Oklahoma, as established 
by the authorities set forth above. The Well Spacing Act, 
requiring the pooling of royalty interests in a spaced unit, 
was in existence at the time Vogel entered into the oil and 
gas lease in question. The existing law, at the time of the 
execution of every contract, becomes in contemplation of 
the law a part of that contract. Layton v. Pan American 
Petroleum Corporation, 383 P.2d 624 (Okla. 1963). 


PROPOSITION FOUR 


THE LAW OF OKLAHOMA IS WELL SETTLED TO THE 
EFFECT THAT TENNECO, AS LESSEE, DID NOT VIOLATE 
OR BREACH ANY PART OF THE OIL AND GAS LEASE, 
AND SPECIFICALLY PARAGRAPH FIVE THEREOF; AND 
FURTHER THAT ROYALTIES SHOULD BE PAID TO LES- 
SOR, VOGEL, ON THE BASIS PRESCRIBED IN CORPORA- 
TION COMMISSION ORDER NO. 51043 AND PARAGRAPH 
FIVE OF THE OIL AND GAS LEASE. 


Notwithstanding all the side issues raised, or attempted 
to be raised, by Vogel in this case, the real question is 
whether Vogel should be entitled, under the lease contract, 
to receive royalties computed on the base of a 320-acre 
unit. Vogel contends that the language of paragraph 5 of 
the oil and gas lease limits the base to 160 acres; that the 
320-acre base, as established by Oklahoma Corporation 


Commission Order No. 51043, cannot serve to alter or af- 
fect the 160-acre base under the exception provided in 
paragraph 5 for the reason that the lessee, Tenneco, was 
the applicant and proponent in the hearing before the Com- 
mission which resulted in the issuance of Order No. 51043. 
Vogel says that Tenneco breached and violated the express 
contractual undertaking in paragraph 5 when it filed and 
supported the application out of which Order No. 51043 
issued. Vogel also contends that by virtue of this breach 
and violation by Tenneco, the correlative royalty and prop- 
erty rights of Vogel have been reduced by approximately 
40 per cent. 

While all of the terms and conditions of the lease must 
be taken into consideration, the matter has polarized into 
the validity of the meaning which each Vogel and Ten- 
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neco has attributed to paragraphs 5 and 11 of the oil and 
gas lease. The question is, which party is correct under 
the law? 


We respectfully but earnestly submit that the crux 
of this controversy is the failure or refusal of Vogel to 
apprehend the very valid distinction between the volun- 
tary and the compulsory type units which are the primary 
subject of paragraph 5. Also, Vogel fails or refuses to recog- 
nize the fact that the State of Oklahoma is a silent party 
to all contracts which affect the natural resources of the 
State and over which, through legislative enactment, the 
State exercises conservation control by the creation and 
establishment of involuntary or compulsory spacing and 
drilling units. 


The voluntary unit is confined solely and exclusively 
to the private contract of the contracting parties to the 
lease. The scope and size, as well as the method and man- 
ner of creating the voluntary unit, is properly governed 
and controlled by the express contractual agreement of 
the parties. However, all private contracts are subject to 
the existing law. In the case of the oil and gas lease con- 
tract, the State of Oklahoma has said that it reserves the 
right to affect the private contracts of parties by the estab- 
lishment and creation of compulsory drilling and spacing 
units so as to prevent waste, both physical and economic, 
and to protect the correlative rights of all parties owning 
a right or interest in the common source of supply of 
hydrocarbons. 


Paragraph 5 of the subject oil and gas lease addresses 
itself to each the voluntary and the compulsory unit. 
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While we regret expanding the length of this brief, 
we believe that the issue involved is of such significance 
to the oil and gas industry and those owning oil and gas 
rights, that a full and complete exploration of the prob- 
lem.raised is justified, if not demanded. 


Isolating our attention to paragraph 5, it may be seen 
that such paragraph constitutes one of the forms of “pool- 
ing clause” which is of wide-spread and common usage in 
the oil and gas industry. Perhaps the most common means 
‘by which the one-well drilling or proration unit, whether 
for oil or gas, is created in the industry today is through 
the use of a pooling clause in the lease itself. The frequent 
use of this device has been brought about by a myriad 
of practical necessities in the oil and gas industry. Among 
other operating problems of the lessee which make this 
kind of pooling vital are the host of conservation and other 
governmental agency rules and regulations imposing strict 
requirements for the proper spacing of wells and granting 
production formulas, in whole or in part, upon the quantity 
of acreage deemed by the agency to be efficiently drained 
by one well completed in the reservoir in question. An- 
other factor contributing to the common use of the pool- 
ing device is the very practical realization that if one well 
‘will: efficiently drain and produce oil and gas within a 
given area, it is a wasteful practice to drill two or more 
wells in the same area. Hoffman, Voluntary Pooling and 
Unitization, p. 87. While the efficiency of unit operation 
has long been understood, the ownership of lands by many 
persons within a single pool or reservoir, each privileged 
to drill for and produce oil and gas, makes unit operation 
of an entire pool impossible, unless by voluntary agree- 
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ment or legislative compulsion these separtely owned in- 
terests can be merged or unitized. 1A Summers O&G, 
2d Ed. §104. 


A fair reading of paragraph 5 of the Vogel oil and 
gas lease, giving the words and terms thereof ordinary 
and accepted use and meaning, reveals that this contract 
contemplated both the voluntary and compulsory pooling 
situation. On the one hand, Tenneco, the lessee, may pool 
or unitize the leased premises and the lessee’s and lessor’s 
rights and interests with like rights or interests in the same 
or other lands when in lessee’s judgment it is necessary 
or advisable to do so. Each unit shall be created by lessee 
by recording in the County or Counties in which the unit 
is located a written instrument identifying the leases, in- 
terests and area unitized. This is the voluntary pooling 
portion whereby, upon Tenneco’s judgment alone, the Vogel 
land and interest may be pooled or unitized with other in- 
terests and lands. Since this type pooling unit may be 
created by the unilateral act of the lessee, the pooling 
clause establishes a limit on the authority of lessee, to, as 
a matter of judgment, commit lessor’s land and interests 
to a unit larger than the lands described in the lease. In 
limitation, paragraph 5 prescribes that: 

“Unitized tracts may not exceed 40 acres for oil and 

160 acres for gas, or gas in combination with liquid 

hydrocarbons, plus 10% acreage tolerance, . . .” 


This, then, is the limitation placed upon the authority 
of the lessee, Tenneco, to voluntarily commit the land and 
interests of lessor, Vogel, to a larger unit by the unilateral 
act of the lessee, exercised as a matter of judgment. How- 
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ever, the above-quoted clause of limitation is absolutely 
qualified by an immediately succeeding clause, which, in 
substantial part, specifies: 

“_.. except when any government authority pre- 
scribes or permits a larger unit as a spacing pattern 
-.- any unit may be formed or reformed to embrace 
the acreage up to the maximum. content so prescribed 
or permitted .. .” (Emphasis ours.) 


In the instant case, the 320-acre drilling and spacing 
unit was not created by the unilateral act of the defendant 
exercising its pooling power as a matter of its own judg- 
ment. The spacing and drilling unit was created by a valid 
order of the Oklahoma Corporation Commission, the gov- 
ernment authority vested with exclusive jurisdiction to 
promulgate rules, regulations and orders for the conserva- 
tion of oil and gas. Oklahoma Constitution, Article IX, 


Sections 15 through 35; 52 Okla. St. Ann. §86.2. The order 
was entered after a hearing on Tenneco’s application in 
which Vogel appeared and offered evidence in opposition. 
The validity of the Order was upheld on Vogel’s appeal 
to the Oklahoma Supreme Court. Review of the matter, 
via Vogel’s Petition for Writ of Certiorari, was denied by 
the United States Supreme Court. (See Proposition Three.) 


Paragraph 5 provides that units may exceed 40 acres 
for oil or 160 acres for gas when any governmental au- 
thority prescribes or permits a larger unit. Paragraph 11 
provides that all covenants of the lease are subject to 
Federal and State Laws, Executive Orders and Rules and 
Regulations. Therefore, not only did the parties contract 
specifically in respect to a unit being increased in size by 
prescription or permission of the Corporation Commission, 
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they also specifically subjected all covenants of the lease 
to laws, orders, rules and regulations. By executing a lease 
containing the governmental “regulatory” clause, the part- 
ies simply recognized the well-established law that all 
private contracts and agreements are subject to the exer- 
cise of the police power of the sovereign. (See Proposition 
Three for authorities.) 


Since the 320-acre unit in question was created and 
established by order of the Corporation Commission and, 
since Vogel contends that Tenneco had no right to insti- 
tute the proceeding before that body and, by so doing 
violated and breached the provisions of paragraph 5, we 
deem it proper to explore the Well Spacing Act as estab- 
lished by 52 Okla. St. Ann. §87.1 in some depth. 


Under the act, in order to prevent waste and protect 
correlative rights, the Commission is granted the power 
and authority to establish well spacing and drilling units 
of approximately uniform size and shape covering any 
common source of supply of oil or gas within the State of 
Oklahoma. (See Addendum for the Well Spacing Act and 
other pertinent laws.) The drilling of any well or wells 
into any common source of supply for the purpose of pro- 
ducing oil or gas therefrom, after a spacing order has been 
entered by the Commission covering such common source 
of supply, at a location other than that fixed by the Com- 
mission is prohibited. In the exercise of its functions and 
duties, the Commission acts in a legislative, executive, ad- 
ministrative and judicial capacity. St. Louis & S. F. R. Co. 
v. Williams, 25 Okla. 662, 107 Pac. 428 (1910). Under the 
Act, the Commission determines the nature, area and ex- 
tent of a common source of supply of oil or gas, as well as 
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the geological, engineering and productive characteristics 
and capabilities of the common source of supply. After 
making such determination, the Commission then creates 
and establishes drilling and spacing units in a shape and 
size sufficient to efficiently and economically produce the 
underlying hydrocarbons and protect the correlative rights 
of all parties. 

The jurisdiction of the Commission is invoked upon 
the petition of any person owning an interest in the min- 
erals in lands embraced within such common source of 
supply, or the right to drill a well for oil or gas on the lands 
embraced within such common source of supply, or on the 
petition of the Conservation Officer of the State of Okla- 
homa. 52 Okla.St-Ann., §87.1(a). 


The act specifically provides for the pooling of inter- 


ests of owners holding a royalty interest under a separately 
owned tract included in such spacing unit. 52 Okla.St-Ann., 
§87.1(d). In this regard, the statute prescribes that such 
royalty owners shall share in the royalty payable on all 
production from the well drilled in the unit in the propor- 
tion that the acreage of their separately owned tract or 
interest bears to the entire acreage of the unit. 


It is because of this statutory prescription, that Vogel 
contends that the royalty interests and payments have been 
diluted and that Tenneco is liable therefor. We, of course, 
vehemently take issue with the claim of Vogel in this re- 
gard. 

First, paragraph 5 of the lease specifically provides 
that a gas unit may exceed 160 acres when prescribed or 
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permitted by any governmental authority. Paragraph 5 
further provides: 


“.. each unitized tract shall be a separate unit for 
the payment of oil and gas royalty and such royalty 
shall be divided among the owners of the mimeral 
rights in the unitized tract in the proportion that the 
mineral interest of each bears to all the mineral rights 
in all of the unitized tract regardless of the location of 
the producing well or wells.” 


This, in essence is the language of the statute and Order 
No. 51043 in regard to pooling the interest of royalty own- 
ers. 

Second, Vogel’s lands and interests therein, including 
any rights acquired by virtue of the lease with Tenneco, 
not only by virtue of their express agreement at paragraph 
11 of the lease, but also, by force of law, are subject to the 


valid exercise of the police power of the state. 


Third, this police power, invoked in respect to the 
orderly development of a common source of supply of gas, 
was under a specific legislative declaration that royalty in- 
terests in a spaced unit were pooled. It was the exercise of 
this police power that pooled the royalty interest of Vogel, 
not the act of Tenneco operating under the voluntary pool- 
ing power afforded it by the lease. 


Fourth, we would dispute that Vogel’s royalty inter- 
ests have, in fact, been diluted. Under 52 Okla.St.Ann., 
$87.1, the Commission prescribes the amount of production 
which shall be allowed to each well in the common source, 
of supply. That allowable production increases proportion- 
ately with the size of the spacing and drilling unit from 
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which production is obtained. Ordinarily, the production 
allowable to a well producing on a 320-acre spacing and 
drilling unit will be twice that of a well on a 160-acre unit. 
Therefore, had the Commission established 160-acre drill- 
ing and spacing units for the common source of supply 
with which we are dealing, rather than 320 acres, it would 
be expected that the production allowable would be one- 
half that which was established. We, therefore, suggest 
that Vogel’s allegation that the royalty interests have been 
diluted is more imagined than real. 


For primary claim, Vogel contends that Tenneco vio- 
lated and breached the’ terms of the lease agreement by 
invoking the jurisdiction of the Corporation Commission in 
respect to establishing a spacing and drilling unit. With this 
premise we also take issue. 


The statute permits the jurisdiction of the Commission 
to be invoked upon the petition of any person owning an 
interest or right to drill into the common source of supply. 
The identity of the applicant for spacing before the Com- 
mission is not particularly important because the police 
power of the State of Oklahoma is invoked in an adversary 
proceeding. In exercising the police power, the Corpora- 
tion Commission is not considering the selfish interest of 
any particular royalty owner or lessee or applicant or pro- 
testant. The Commission is only considering the orderly 
development of a common source of supply of oil or gas 
to prevent the waste of natural resources, to prevent 
wasteful drilling practices and drilling of unnecessary 
wells and the protection of the correlative rights of all. 
The drilling and spacing order of the Commission is en- 
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tered only after notice and hearing. In such hearing not 
only does the applicant, and those desiring to support or 
oppose the application, appear and present evidence, testi- 
mony and argument, but also, the Conservation Attorney 
appears for and on behalf of the State of Oklahoma. 52 
Okla.St.Ann., §124. 


It should be borne in mind that, by filing such spac- 
ing application, Tenneco submitted itself to the jurisdic- 
tion of the Commission and that the Commission could 
have entered an order establishing units of considerably 
smaller size, thereby substantially increasing the drilling 
obligations of defendant. It is, therefore, quite apparent 
that the identity of the applicant to a spacing proceeding 
brought before the Commission is immaterial. 


The question as to whether a lessee, operating under 
a lease containing a voluntary pooling clause with acreage 
limitations, has violated, breached or forfeited the contract 
by instituting a compulsory spacing action before the Okla- 
homa Corporation Commission and resulting in the crea- 
tion and establishment of a larger unit has been firmly 
and fully settled in Oklahoma. 


Two recent cases, decided by the Supreme Court of 
Oklahoma, go to the very heart of the issues raised in this 
case. Those cases are: Sunray DX Oil Company, et al. v. 
Cole, 461 P.2d 305 (Okla. 1967), cert. den. (Nov. 10, 1969), 
90 S.Ct. 223, 396 U.S. 907, 24 L.Ed.2d 183 and Nisbet v. Mid- 
west Oil Corporation, 451 P.2d 687 (Okla. 1968). 


The Sunray DX case was an action to cancel a lease for 
failure to pay delay rental during the primary term, the 
well not having been drilled on the leased premises. The 
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action, brought by the lessor, Cole, was predicated on the 
claim that the defendant was obligated to pay delay rentals 
notwithstanding the fact that the lease had been committed 
to a producing unit by virtue of being partially incorporated 
in a drilling and spacing unit created and established by 
order of the Corporation Commission. The basis of the ac- 
tion was that the parties had specifically contracted around 
any order of the Commission by deleting from the printed 
lease form the voluntary pooling clause provision authoriz- 
ing gas units up to 320 acres and by deleting the govern- 
mental “regulatory” clause entirely. The pooling clause of 
the lease did not contain the language of the lease with 
which we are concerned whereby units could exceed the 
acreage content specified when the same were prescribed 
or permitted by governmental authority. An assignee of 
that portion of the lease later committed to a compulsory 
drilling and spacing unit, and who also was a party defend- 
ant, filed the application with the Corporation Commission 
for the creation and establishment of the unit. The Com- 
mission created and established a 320-acre unit for the pro- 
duction of gas and gas condensate. Sixty acres of the 190 
acres leased by Cole fell within the unit boundaries. The 
defendants predicated their defense on the established law 
of Oklahoma to the effect that, by virtue of a portion of the 
lease falling within the spaced unit on which there was 
production, no delay rentals were payable because the en- 
tire lease was considered to be a producing lease. In addi- 
tion to raising the matter of the deletions, Cole contended 
that defendants were estopped to rely upon the spacing 
order as modifying the terms of the lease for the reason 
that such order was procured and brought about by the acts 
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of the defendants. Cole also contended that the lease con- 
tract was controlling as to the rights and obligations of the 
parties and that the spacing order was not a substitute for 
the lease contract; that the lease contract was clear and ex- 
plicit and fixed precisely the conditions upon which its con- 
tinuance depended; and that compliance with the condi- 
tions contained in the lease was not excused by the regula- 
tory order of the Corporation Commission. The Oklahoma 
Supreme Court ruled against the lessor, Cole, on all of the 
contentions raised on appeal. As to the defendants being 
estopped to rely upon the spacing order acquired through 
their initiative, the Court held that the answer depended on 
the determination of the fundamental issue, i.e., the two 
deletions in the oil and gas lease. In reaching a decision, the 
Court bottomed its opinion on the regulatory power of th 

state. . 


The pertinent portions of that opinion are as follows: 


“In Layton v. Pan American Petroleum Corporation, 
Okl., 383 P. 2d 624, we held the right of the Legislature 
to act under the police power of the state is a part of 
the existing law at the time of the execution of every 
contract, and as such becomes in contemplation of law 
a part of that contract. As a part of that existing law, 
the Corporation Commission had the power and au- 
thority under §87.1(d), supra, to establish the drilling 
and spacing units in the instant proceedings whether 
the minerals were leased or unleased. When plaintiffs 
executed the oil and gas lease in question, their right 
to drill upon the leased premises for the purpose of pro- 
ducing oil or gas passed to the lessee (defendants). 
Defendants’ rights to drill upon the leased premises 
were limited by the proper exercises of the State’s po- 
lice power. See Indian Territory Illuminating Oil Co. v. 
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Larkins, 168 Okl. 69, 31 P. 2d 608. Although defendants 
could not have voluntarily pooled the-leased, acreage 
into units exceeding 40 acres, the parties by contractual 
agreement could not limit the Corporation Commission 
from establishing drilling-and spacing units in excess 
of the 40 acres. Landowners, Oil, Gas and Royalty 
Owners v. Corporation Commission, Okl., 420 P.2d 542. 
The Corporation Commission did establish such units. 
The oil and gas lease contained no provision whatso- 
ever providing for the rights and obligations of the par- 
ties in the event the Corporation Commission did ex- 
ercise its regulatory authority over the leased premises. 


“In view of the fact that the parties could not limit 
the authority of the Corporation Commission to exer- 
cise its regulatory control over the leased premises and 
its authority to act became a part of the oil and gas 
lease, and the parties did not provide for the rights 
and obligations of the parties in the event the Corpora- 


tion Commission exercised its regulatory authority, we 
can only conclude that deleting the so-called govern- 
mental ‘regulatory’ provision neither enlarged nor di- 
minished the rights and obligations of the parties. In 
other words if the governmental ‘regulatory’ provision 
in an oil and gas lease is deleted and the parties do not 
provide for their rights and obligations in the event 
the Corporation Commission does exercise its ‘regula- 
tory’ authority over the leased premises, the rights and 
obligations of the parties are the same as they would 
have been had the governmental ‘regulatory’ provision 
not been deleted. 


“Since the deletion of the governmental ‘regulatory’ 
provision did not change the rights and obligations of 
the parties, under the authority of Oklahoma Natural 
Gas Company v. Long, Okl. 406 P.2d 499, defendants 
were relieved from paying delay rentals to keep the 
lease in force and effect. Since defendants were not 
required to pay delay rentals to keep the lease in force, 
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it is unnecessary to consider the effect of deleting the 
provision permitting voluntary pooling into units ex- 
ceeding 40 acres.” 


In the Cole case, the portion of the pooling clause per- 
mitting the lessee to voluntarily pool or unitize up to 320 
acres for gas was stricken from the clause. The pooling 
clause had no exception to the limitation placed on the 
acreage content voluntarily pooled by allowing larger units 
when prescribed or permitted by governmental authority. 
By deliberate act, the parties struck the clause providing 
that all expenses or implied covenants of the lease shall be 
subject to all Federal and State Laws, Executive Orders, 
Rules and Regulations. 


In the case at bar, the parties did not amend or delete 
the pooling clause or the governmental rules and regulations 


clause. In addition, the pooling clause clearly provided for 
exception to the acreage limitations prescribed in the vol- 
untary portion of the clause when larger units were per- 
mitted or prescribed by the governmental authority. 


The difference in the two cases, in the light of the rul- 
ing of the Court, condemn the claims herein made by Vogel 
with a much greater force than would have been exerted 
had the factual situations been identical. The fact that the 
well drilled in the Cole case was off the premises leased by 
Cole explains the cancellation relief sought. Had the well 
been drilled on the Cole land, we think it reasonable to 
assume that Cole would have sought the same relief as 
Vogel now seeks. 


Finally, in respect to the Cole case, a review by the 
United States Supreme Court was sought by Cole in Case 
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No. 494, October Term, 1969. In the Petition for Writ of 
Certiorari, Cole claimed that. he had been deprived of his 
constitutional rights guaranteed under Article 1, Section 10 
of the United States Constitution and the Fourteenth 
Amendment to the United States Constitution. The first 
question presented to the Court was: 

“Can a party to a contract, when no public policy is 
involved, invite the jurisdiction of a regulatory board 
to alter its obligation thereunder to its own advantage, 
thereby impairing the other party’s rights under the 
contract through the guise of state action?” 


The United States Supreme Court denied certiorari on 
November 10, 1969, No. 494, October Term 1969. 


We believe the courts, through the Cole case, have 
answered the question as to whether Tenneco violated and 


breached the oil and gas contract by initiating and support- 
ing the action in the Oklahoma Corporation Commission 
which resulted in the issuance of Order No. 51043. We be- 
lieve the answer is—No! 


In Nisbet v. Midwest Oil Corporation, supra, not only 
does the Oklahoma Supreme Court hold against Vogel in 
respect to the charge against Tenneco by virtue of its 
initiating the action in the Corporation Commission, but 
also the Court condemns the Vogel argument in respect to 
the base upon which royalties should be computed and paid. 


In Nisbet, the plaintiff-lessor brought an action against 
the defendant-lessee, Midwest, seeking recision and an ac- 
counting on an alternative basis as either a working interest 
or royalty interest owner. In that case, the printed pooling 
clause, for all practical purposes, was identical to paragraph 
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5 of the lease with which we are dealing. It provided that 
lessee could pool oil units up to 40 acres and gas units up to 
320 acres. It further provided that units could exceed the 
size specified above, when the governmental authority pre- 
scribed or permitted such larger units. At the demand of 
Nisbet, and prior to executing the lease, the clause permit- 
ting units in excess of the size specified, when the same 
were prescribed or permitted by the governmental author- 
ity, was stricken from the lease. After obtaining the lease, 
Midwest applied for and prosecuted a spacing action in the 
Corporation Commission wherein the Commission created 
and established a 640-acre drilling and spacing unit. Nisbet 
contended that she was entitled to have her lease cancelled 
and was entitled to be accounted to either as a working in- 
terest owner or a royalty interest owner on a basis of 320 
acres rather than 640. In other words, Nisbet sought an 
order requiring royalty payments computed on the same 
“undiluted” basis as does Vogel in the instant action. Nisbet 
further claimed that the parties specifically agreed that her 
royalties would be computed on a maximum basis of 320 
acres and that Midwest’s action in applying for, and obtain- 
ing, the 640-acre drilling and spacing unit order were in 
utter disregard of its agreement with her and constituted a 
fraud upon her. In this regard, Nisbet asserted that Midwest 
was estopped from relying on the order of the Commission 
in computing the royalty payable to her. The Oklahoma Su- 
preme Court denied Nisbet all relief sought. As to the pay- 
ment of royalties as such payment might have been affected 
by the pooling clause, as revised by the parties, the Supreme 
Court said this: 
“Paragraph 11 of the lease form, with the deletions, 
does not contain any provision whatsoever concerning 
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royalties, or any other matter, in the event the leased 
land, or any portion thereof, be included in a drilling 
or spacing unit established by order of any govern- 
mental authority having jurisdiction to do so. Of itself, 
the lease form, as revised by the parties, does not bind 
the lessee to pay royalties:to this lessor on a basis that 
is different from the generally applicable basis pro- 
vided therefor in the Corporation Commission orders 
involved herein. Therefore, unless these parties have, 
in some other manner, validly agreed to the contrary, 
those orders of the Corporation Commission concern- 
ing the allocation of production from the units estab- 
lished thereby, are a part of this lease and the parties 
. are bound thereby.” 


At page 7 of Vogel’s brief it is stated that the Court in 
Nisbet found that spacing and drilling orders did not re- 
quire the royalties be based upon the production unit estab- 
lished by the Commission. Further, it is stated that it was 


concluded that there was no indication that the regulatory 
order should not operate to modify the size of the producing 
unit. In drawing this erroneous conclusion of the holding 
in Nisbet, Vogel indicates that the Court relied on a pre- 
vious opinion issued by it. The following is the language of 
the Court in Nisbet, as it appears at page 687 of 451 P.2d: 


_ “Both parties agree that, under the case of Rabon 
et al. v. Berry et al. (1952), 206 Okl. 523, 245 P.2d 440, 
the parties to an oil and gas lease can legally contract 
in such a way that the lessee is bound thereunder to 
pay royalties to the lessor on a basis that is different 
from the generally applicable basis provided therefor 
in an order of the Corporation Commission which es- 
tablishes spacing and drilling units affecting the leased 
land, without impinging upon the authority of the com- 
mission to make orders establishing spacing and drill- 
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ing units and providing a generally applicable basis for 
the apportionment of the EXaeaS from wells on 
such units,” 


We have no quarrel with the above statement. The 
Court is simply recognizing the fact that a lessor and lessee 
can legally contract to pay royalties in a manner different 
than that prescribed in a spacing and drilling order without 
impinging upon the authority of the Corporation Commis- 
sion. The important point is that the Court held in Nisbet 
that the parties did not so contract by revising the lease 
form or in some other manner validly agree to the payment 
of royalties on a different basis. In the case at bar, the 
amount of royalty was amended from 1/8th to 3/16ths but, 
in no other respect was the lease amended. 


Nisbet confirms that a lessee does not violate or breach 
its obligations in respect to the voluntary portion of a pool- 
ing clause by applying for and supporting a proceeding in 
the Oklahoma Corporation Commission which resulted in 
the creation of a compulsory unit of a size larger than 
would have been authorized under the limited acreage pro- 
vision of the voluntary pooling clause. 


Nisbet also stands squarely for the proposition that, in 
the absence of a specific agreement to the contrary, royal- 
ties payable to the lessor are so payable in accordance with 
the apportionment provided for in the drilling and spacing 
order. It so happens in the instant case that the apportion- 
ment of royalties under Order No. 51043 and under para- 
graph 5 of the lease are to be computed on the identical 
basis. There can be no argument, at law or in fact, that the 
parties to this lease contemplated, understood, intended or 
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meant differently than as prescribed in the order and para- 
graph 5. 


CONCLUSION 


For the reasons and upon the grounds hereinabove set 
out, we respectfully submit that the relief sought by appel- 
lants should be denied and the judgment of the District 
Court affirmed. 


Respectfully submitted, 
Rosert E. SHAW 
Tenneco Building 
Houston, Texas 77001 
and 


Max H. LAWRENCE 

Waker & WATSON 
950 National Foundation Life Building 
Oklahoma City, Oklahoma 73112 


Attorneys for Appellee 
May, 1971 


ADDENDUM 


52 Okla. St. Ann. Sections 86.2, 86.3, 86.4 & 87.1 


§ 862 Waste of oil—Defined—Prohibited—Prevention— 
Protection of fresh water strata and oil or gas 
bearing strata ; 

The term “waste”, as applied to the production of oil, 
in addition to its ordinary meaning, shall include economic 
waste, under-ground waste, including water encroachment 
in the oil or gas bearing strata; the use of reservoir energy 
for oil producing purposes by means or methods that un- 
reasonably interfere with obtaining from the common 
source of supply the largest ultimate recovery of oil; sur- 
face waste and waste incident to the production of oil in 
excess of transportation or marketing facilities or reasona- 
ble market demands. The production of oil in the State of 
Oklahoma in such manner and under such conditions as to 
constitute waste as in this Act? defined is hereby pro- 
hibited, and the Commission shall have authority, and is 
charged with the duty, to make rules, regulations, and or- 
ders for the prevention of such waste, and for the pro- 
tection of all fresh water strata and oil or gas bearing strata 
encountered in any well drilled for oil or gas. 

Laws 1947, p. 326, § 2. 


§ 86.3 Waste of gas—Meaning—Prevention—Prohibition 
—Protection of fresh water and oil or gas bearing 
strata 

The term “waste”, as applied to gas, in addition to its 
ordinary meaning, shall include the inefficient or wasteful 
utilization of gas in the operation of oil wells drilled to and 
producing from a common source of supply; the inefficient 
or wasteful utilization of gas from gas wells drilled to and 
producing from a common source of supply; the production 
of gas in such quantities or in such manner as unreasonably 
to reduce reservoir pressure or unreasonably to diminish 

the quantity of oil or gas that might be recovered from a 
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common source of supply; the escape, directly or indirectly, 
of gas from oil wells producing from a common source of 
supply into the open air in excess of the amount necessary 
in the efficient drilling, completion or operation thereof; 
waste incident to the production of natural gas in excess of 
transportation and marketing facilities or reasonable mar- 
ket demand; the escape, blowing or releasing, directly or in- 
directly, into the open air, of gas from wells productive of 
gas only, drilled into any common source of supply, save 
only such as is necessary in the efficient drilling and com- 
pletion thereof; and the unnecessary depletion or inefficient 
utilization of gas energy contained in a common source of 
supply. In order to prevent the waste or to reduce the dissi- 
pation of gas energy contained in a common source of sup- 
ply, in addition to its other powers in respect thereof, the 
Commission shall have the authority to limit the produc- 
tion of gas from wells producing gas only to a percentage 
of the capacity of such wells to produce. The production of 
gas in the State of Oklahoma in such manner and under 
such conditions as to constitute waste as in this Act defined 
is hereby prohibited, and the Commission shall have au- 
thority and is charged with the duty to make rules, regu- 
lations, and orders for the prevention of such waste and 
for the protection of all fresh water strata and oil or gas 
bearing strata encountered in any well drilled for gas. 
Laws 1947, p. 327, § 3. 


§ 86.4 Common source of supply—Orders, rules and regu- 
lations 

The Commission is hereby empowered after notice of 
hearing to make all such orders, rules and regulations ap- 
plicable to each common source of supply as it may find to 
be necessary or proper and to make general orders, rules 
and regulations applicable alike to all common sources of 
supply in the State. It shall not be necessary to publish 
such order, rule or regulation, after its adoption or promul- 
gation by the Commission, before it shall go into effect, nor 
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shall it be necessary to publish any such order, rule or 
Tegulation in each subsequent annual report of the Com- 
mission. Provided, that the Corporation Commission shall 
not under the provisions of this Act! make any order es- 
tablishing a well spacing or drilling unit. 
Laws 1947, p. 327, § 4. 


1Sections 86.1 to 86.5 of this title. 


§ 87.1 Common source of supply of oil—Well spacing and 
drilling units 

Whenever the production from any common source of 
supply of oil or natural gas in this State can be obtained 
only under conditions constituting waste or drainage not 
compensated by counter-drainage, then any person having 
the right to drill into and produce from such common 
source of supply may, except as otherwise authorized or 
in this Act? provided, take therefrom only such proportion 
of the oil or natural gas that may be produced therefrom 
without waste or without such drainage as the productive 
capacity of the well or wells of any such person considered 
with the acreage properly assignable to each such well 
bears to the total productive capacities of the wells in such 
common source of supply considered with the acreage prop- 
erly assignable to each well therein. 


Establishment of Units 


(a) To prevent or to assist in preventing the various 
types of waste of oil or gas prohibited by statute, or any 
of said wastes, or to protect or assist in protecting the cor- 
relative rights of interested parties, the Commission, upon 
a proper application and notice given as hereinafter pro- 
vided, and after a hearing as provided in said notice, shall 
have the power to establish well spacing and drilling units 
of specified and approximately uniform size and shape cov- 
ering any common source of supply, or prospective common 
source of supply, of oil or gas within the State of Okla- 
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homa; provided, that the Commission may authorize the 
drilling of an additional well or wells on any spacing and 
drilling unit or units or any portion or portions thereof or 
may establish, re-establish, or re-form well Spacing and 
drilling units of different sizes and shapes when the Com- 
mission determines that a common source of supply con- 
tains predominantly oil underlying an area or areas and 
contains predominantly gas underlying a different area or 
areas; provided further that the units in the predominantly 
oil area or areas shall be of approximately uniform size 
and shape, and the units in the predominantly gas area or 
areas shall be of approximately uniform size and shape, 
except that the units in the gas area or areas may be of 
nonuniform size and shape when they adjoin the units in 
the oil area or areas; provided further that the drilling 
pattern for such nonuniform units need not be uniform, 
and provided further that the Commission shall adjust the 
allowable production within said common source of supply, 
or any part thereof, and take such other action as may be 
necessary to protect the rights of interested parties. Any 
order issued pursuant to the provisions hereof may be en- 
tered after a hearing upon the petition of any person own- 
ing an interest in the minerals in lands embraced within 
such common source of supply, or the right to drill a well 
for oil or gas on the lands embraced within such common 
source of supply, or on the petition of the Conservation 
Officer of the State of Oklahoma. When such a petition is 
filed with the Commission, the Commission shall give at 
least fifteen (15) days’ notice of the hearing to be held upon 
such petition by one publication at least fifteen (15) days 
prior to said hearing, in some newspaper of general circu- 
lation printed in Oklahoma City, Oklahoma, and by one 
publication, at least fifteen (15) days prior to the date of 
said hearing, in some newspaper printed in the county, or 
in each county, if there be more than one, in which the 
lands embraced within the application are situated. Except 
as to the notice of hearing on such a petition, the pro- 
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cedural requirements of Sections 84 to 135, inclusive, of 
Title 52, Oklahoma Statutes of 1951, shall govern all pro- 
ceedings and hearing provided for by this section. * * * 


Violations of order—Separately owned tracts or 
undivided interest—Pooling costs 

(d) The drilling of any well or wells into any com- 
mon source of supply for the purpose of producing oil or 
gas therefrom, after a spacing order has been entered by 
the Commission covering such common source of supply, 
at a location other than that fixed by said order is hereby 
prohibited. The drilling of any well or wells into a common 
source of supply, covered by a pending spacing application, 
at a location other than that approved by a special order 
of the Commission authorizing the drilling of such well, 
is hereby prohibited. The operation of any well drilled in 
violation of any spacing so entered is also hereby pro- 
hibited. When two (2) or more separately owned tracts 
of land are embraced within an established spacing unit, 
or where there are undivided interests separately owned, 
or both such separately owned tracts and undivided inter- 
ests embraced within such established spacing unit, the 
owners thereof may validly pool their interests and develop 
their lands as a unit. Where, however, such owners have 
not agreed to pool their interests, and where one such sep- 
arate owner has drilled or proposes to drill a well on said 
unit to the common source of supply, the Commission, to 
avoid the drilling of unnecessary wells, or to protect cor- 
relative rights, shall, upon a proper application therefor 
and a hearing thereon, require such owners to pool and 
develop their lands in the spacing unit as a unit. All orders 
requiring such pooling shall be made after notice and hear- 
ing, and shall be upon such terms and conditions as are 
just and reasonable and will afford to the owner of such 
tract in the unit the opportunity to recover or receive with- 
out unnecessary expense his just and fair share of the oil 
and gas. The portion of the production allocated to the 
owner of each tract or interests included in a well spacing 
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unit formed by a pooling order shall, when produced, be 
considered as if produced by such owner from the sep- 
arately owned tract or interest by a well drilled thereon. 
Such pooling order of the Commission shall make definite 
provisions for the payment of cost of the development and 
operation, which shall be limited to the actual expendi- 
tures required for such purpose not in excess of what are 
reasonable, including a reasonable charge for supervision. 
In the event of any dispute relative to such costs, the Com- 
mission shall determine the proper costs after due notice 
to interested parties and a hearing thereon. The operator 
of such unit, in addition to any other right provided by 
the pooling order or orders of the Commission, shall have 
a lien on the mineral leasehold estate or rights owned by 
the other owners herein and upon their shares of the pro- 
duction from such unit to the extent that costs incurred in 
the development and operation upon said unit are a charge 
against such interest by order of the Commission or by 
operation of law. Such liens shall be separable as to each 
separate owner within such unit, and shall remain liens 
until the owner or owners drilling or operating the well 
have been paid the amount due under the terms of the 
pooling order. The Commission is specifically authorized to 
provide that the owner or owners drilling, or paying for 
the drilling, or for the operation of a well for the benefit 
of all shall be entitled to production from such well which 
would be received by the owner, or owners, for whose 
benefit the well was drilled or operated, after payment of 
royalty, until the owner or owners drilling or operating the 
well have been paid the amount due under the terms of the 
pooling order or order settling such dispute. No part of the 
production or proceeds accruing to any owner of a separate 
interest in such unit shall be applied toward payment of 
any cost properly chargeable to any other interest in said 
unit. 

For the purpose of this Act? the owner, or owners, of 
oil and gas rights in and under an unleased tract of land 
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shall be regarded as a lessee to the extent of a seven-eighths 
(7/8) interest in and to said rights and a lessor to the ex- 
tent of the remaining one-eighth (1/8) interest therein. 
Should the owners of separate tracts or interests embraced 
within a spacing unit fail to agree upon a pooling of their 
interests and the drilling of a well on the unit, and should 
it be established by final, unappealable judgment of a court 
of competent jurisdiction that the Commission is without 
authority to require pooling as provided for herein, then 
subject to all other applicable provisions of this Act, the 
owner of each tract or interest embraced within a spacing 
unit may drill on his separately owned tract, and the allow- 
able production therefrom shall be that portion of the al- 
lowable for the full spacing unit as the area of such sep- 
arately owned tract bears to the full spacing unit. 


In the event a producing well, or wells, are completed 
upon a unit where there are, or may thereafter be, two 
(2) or more separately owned tracts, any royalty owner 
or group of royalty owners holding the royalty interest 
under a separately owned tract included in such spacing 
unit shall share in the one-eighth (1/8) of all production 
from the well or wells drilled within the unit, or in the 
gas well rental provided for in the lease covering such 
separately owned tract or interest in lieu of the customary 
fixed royalty, in the proportion that the acreage of their 
separately owned tract or interest bears to the entire acre- 
age of the unit; provided, where a lease covering any such 
separately own tract or interest included within a spac- 
ing unit stipulates a royalty in excess of one-eighth (1/8) 
of the production, or said lease shall be subject to an over- 
riding royalty, to production payment or other obligation, 
then the lessee of said lease out of his share of the working 
interests from the well drilled on said unit, shall sustain 
and pay said excess royalty, overriding royalty, or produc- 
tion payment, and therefrom meet any other obligation due 
in respect to the separately owned tract or interest held by 
him. Laws 1947, p. 328, § 1. 


